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NANA Regional Corporation Reply Memorandum in $upport of NANA Motion to
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Please file this reply to motion to intervene. A hard copy is beiné sent today via U.S. first class
mail to the Board and opposing counsel. o
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BEFORE THE UNITED STATES ENVIRONMENTAL PROTECTION AGENCY -
ENVIRONMENTAL APPEALS BOARD

NPDES Appcal Nos.: 07-08 & 07-09

NANA REGIONAL CORPORATION

In re Teck Cominco Alaska Incorporated Red )
‘ )
)

NPDES Permit AK-003865-2 g REPLY MEMGRANDUM IN SUPPORT OF
)
)

Dog Mine

NANA MOTION TO INTERVENE

On June 21, 2007 NANA Regional Corporation, Inc. (‘.‘NAI\éTA”) served and filed its
motion for leéve to intervene in this proceeding. On August 23 peti:tioners City of Kivalina et
al. (“Kivalina™) filed a memorandum opposing NANA’s motion. Aasrﬁer taking 63 days to
answer I\IAN.#%'s.motion,1 Kivalina [eads with the observation that NANA is not a Tribe, and
concludes by assuring the Board that between Kivalina and Teck Céuninco, all of NANA’s
interests will be protected 'by other parties. Kivalina Opposition at 3

- Kivalina’s tardy response misstates NANA’s grounds for se;;éking intervention and
misapplies the relevant criteria for granting intervention. NANA uriges the Board to promptly
grant NANA’s motion. ;

! The Board’s Practice Manual recommends but does niot co;npel parties in a permit
appeal to file any response to a motion within 15 days after service.; Environmental Appeals
Board Practice Manual at 38 (June 2004). : '
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A. NANA Holds Legally Protected Interests In These Proceedings.

NANA’s motion documents NANA's significant economic a.nd environmental interests !
in the Red Dog Mine NPDES permit and in the above-captioned appeals Those interests }

include ownership of the land underlying the Mine, contractual mterests m the revenues from

1

2

3

4

5 operation of the Mine, and charter responsibilitics to protect the sub;ustcnce tesources of the
6 Region. NANA Motion at2-3. In support of its motion NANA citeE’d Southwest Center For
7| Biological Diversity v. Berg, 268 F.3d 810 (9™ Cir. 2001), acase in W]:uch the Court of

8 Appeals affirmed the right of home builders to intervene ; in an Endamgered Species Act

7 9 challenge to a land usc management plan.

10 Kivalina claims that NANA lacks a legally protected mtcrcst in Kivalina’s challenge to
11}l the Red Dog NPDES permit. Kivalina Opposition at 2. Kivalina c1tes no authority for this
i

contention, but tries to distinguish Berg by arguing that NANA’s comtractual entitlement to
13" royalties from the Mine “does not become unenforceable simply bccpuse Teck Cominco may
14 not recsive its previous level of profits from the Red Dog Mine.” Id

15 NANA never claimed that its contract rights to Red Dog roya]ues would become

16 unenforceable if Kivalma prevails, only that they will become less valuable NANA Mogtion at

170 45, That is all courts require to Justify intervention. In Berg, the Nmth Circuit explained that

18 “whether an applicant for intervention demonstrates sufficient mtercst I an action is a

18 practical, threshold i inquiry.” Under this threshold analysis, contraat rights are traditionally
20 protectable interests.”™ In so holding, the Ninth Circuit followed long—estabhshed precedent
21 recognizing that contract rights are protectable interests for purposes of intervention under
22|l Ruje 24(a) of the Federal Rules of Civil Procedure.*

23 . | .
? Berg, 268 F.3d at 818, quoting Greene v. United States, 996 F.2d 973, 976 (9" Cir.
24| 1589). | j
25 * Berg, 268 F.3d at 820. _
26l * See Brotherhood of Ratlroad Trainmen v. Baltimore & Ohio Razlroad Co. et al., 331

U.S. 519, 530-531 (1947) (trade union entitled to intervene as of rightin a civil proceedmg
27| against a railroad that might affect the terms of a collective bargammg agreement).

- 28
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" Kivalina does not mention NANA’s real property interest inithe Mine. NANA’s fee
ownership of the property underlying the Mine is another “signjﬁca'iﬂt protectable interest” that

" may, in a practical sense, be injured by Kivalina’s challenge. In Szerra Club v. Unites Siates

EPA,’ the Club challenged EPA’s failure to timely adopt water quahty standards for Arizona

1

2

3

4

3| waters. The City of Phoenix moved to intervene, The Ninth Cn‘cmt" held that the Cityhad a

B|| protectable interest in the Sierra Club’s action on two-indepsndent g%munds: “the City’s

7|l ownership of real property and its status as an EPA permittee,’” Ra;;:tl property interests,

8| observed the Court, are “squarely in the class of interests ‘rrac[itin:mal[iyr protected by law.™’

9( Under Sierra Club, NANA’s ownership of the teal property on wh1ch the Mine is located is
10 squarely protectable.” And as in Sierra Club, this proceeding has the potential to “affect the

11| use of real property owned by the intervenor” by restricting or curta.l_img mining operations.

2 'i
1 B. Kivalina’s Appeal Threateus NANA’s Protected Interests.
13 In support of its motion NANA cited specific and tangible ccbnomic impacts that
14 '

NANA would sustain if Kivalina persuaded the Board to overturn thé Red Dog NPDES
15 '

16
17
18

permit. NANA Motion at 4-5. In response Kivalina blandly asserts that *There is no evidence
to show that any loss to NANA will occur.” Kivalina Opposition at 3 Onee again, Kivalina
misconsirues the criteria for intervention. [n evaluating a motion to Lptervcne courts must

accept as true “the non-conclusory allegations made in support of an intervention motion.””

19 NANA need not cstimate the cost of its. injuries to the nearest doilar, ;The Sierra Club opinion !
20 describes precisely the threat that Kivalina’s appeal poses to NANA’Si interests: | i
21 '
[TThe lawsuit would affect the use of real propcrty owned by the intervenor by ,
29 requiring the defendant [EPA] to change the terms of permits it issues to the would-be
23 |
24l 7995 F.2d. 1478 (9" Cir. 1993), :
95 S [d. at 1482,
26 " Id. at 1483. |
27 SBe'rg, 268 F.3d at-819 (citing decisions from numerous appeliatc courts).
28 |
Heller Ehrman LLP
NANA Regional Corp. Reply Memo in Support of 701 Fifth Avanua. Suile 8100
NANA Motion 1o Intervenc 3 Silaattle, Washinglon 98104-7098




2005/008
04/09 2007 08:22 FAX 2084470849 HEWM LLP Fi| .

intervenor, which permits regulate the use of that real propcrty These interests ars
squarely in the class of interests traditionally protected by Iaw

Kivalina’s appeal threatens NANA’s real property and contractual mtercsts in the Red

Dog Mine in the ways described by the Ninth Circuit in Sierra Club_.

C. Neither Teck Cominco Nor Kivalina Adequately ﬁepresent NANA'’s |
Interests. .

Kivalina does not challenge NANA'’s contention that RegionE 10 cannot be relied upon
to proteet NANA’s diverse intcrests in these appeals. But Kivalina rsontends that NANA's

ODNIG:I(J\-FMM._;

mterests are covered because “NANA’s economic interest is the sa:qe as Teck Cominco’s
9, interest, and NANA’s resource protection interest is the same as Kwahna s interest.”!°

10 The contention that two diametrically opposed litigants to get‘her will protect the

| MY interests of a third party intervenor exhibits ample Imagination but n:mxmal common sense.
12[ NANA’s obligation to balance the economic mterests of its shareholders against its mandate to
13 protect subsistence resources in no way resembles Kivalina® s mterests Nor are NANA'’s
144 economic interests identical to those of Teck Cominco. Tn its monon NANA pointed out that
18 long after the Mine shuts down NANA will own the land and momtoar the operation of the Red
18| Do 2 wastcwater treatment system. NANA Motion at 3. Teck Cmmraco does not share these
17 interests, and the Board cannot presume that Teck Cominco and NANA will strike the same

18 balance between Mine operation and subsistence resource protectmn-

19 To show inadequacy of representation by the existing parties, NANA “need only show

that representation of [its] interest ‘may be’ inadequate, not that representatzon will in fact be

21 inadequate.”' This is not an onerous burden and NANA amply sausﬁes it.

22
23 !
'!
24 °
' 995 F.2d at 1483, quoted in Berg, 268 F.3d at 816.
25
| " Kivalina Opposition at 3. !
28
W " Dimond v. District of Columbia, 753 F.24 179, 192 (D.C. Cis. 1986) (emphasis
27| added) _ '
28|
~Heller Ehrman LLP
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D. ‘Conclusion i

Kivalina's untlmely Opposition misrepresents the criteria for intervention in federal

court, and ignores the detailed factual allegations, supported by the declamhon of NANA Vice i
President Walter Sarupson, that document the ways in which Kwahra s appeal threatens
NANA’s mterests Kivaline’s objections are without merit, and no nther party objects to N
NANA’s intervention, NANA respectﬁllly urges the Board to grant NANA s Motion for

Leave to Intervene well ahead of the September 28 dcadline for partfcs to file responses to the

pending petitions for review.! ' ,
- Respectfully submitted this% day of September, 2007.
HELLER EHRMAN LLP

Haﬂmﬁﬁﬁu

\ MATTHEW COHEN
JUSTO GONZALEZ

Attorneys for
NANA REGIONAL CORPORATION INC.

SE 2224447 v
9/3/07 1:26 PM (38576.0001)

2007 2 Order Granting Second Extension of Time For Filing Respoflscs (filed July 24,
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8]  BEFORE THE UNITED STATES ENVIRONMENTAL PROTECTION AGENCY -
9 | - ENVIRONMENTAL APPEALS BOARD
10 |
. ) ) ] :
1M In re Teck Cominco Alaska Incorporated Red Dog ) NPDES Ap?eal Nos.: 07-08 & 07-09
12) Mize ) |
. ) :
13" NPDES Permit AK-003865-2 ) CERTIFIC‘%‘TE OF SERVICE
) ‘
14 '
15 I hereby certify that on September 4, 2007 a copy of |
16 " NANA Regional Corporation Reply Memeorandum in Suéport of NANA Motion
17 to Intervene _
was served upon counsel of record at the addresses and in the maxmc;L described below:
B Luke W. Cole | ( ) Hand Delivery
19 Center on Race, Poverty & the Environment (X) U.S. 1¥ Class Mail
| 47 Kearny Street, Suite 804 (X) Facsimile )
20| Sav Francisco, CA 94102 ( ) Ovemight Mail (Federal Express)
Telephone: (415) 346-4179 ( )} Electronic Mail (E-Mail)

21| Facsimile: (415) 3456-8723 !
E-Mail: Luke@igc.org : ;

22|  Attorneys for Petitioners

’3 ‘l City of Kivalina, Alaska et al.
24
25
26
27“ ‘ i
28 ‘ i

| ' Heller Ehrman LLp
'l CERTIFICATE OF SERVICE 1 i 701 Fiith Avenye, Suite 5100
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1| Robert Reges ( )} Hand Delivery
Reeves Amodio LL.C (X) U.S. I¥ Class Mail
2ff 500 L Street, Suite 300 - (X) Facsimile
Anchorage, AK 99501 ( ) Overnight Mail (Federal Express)
3|| Telephone: (907)222-7108 ( ) Electronic Mail (E-Mail)
Facsimile: (907)222-7199 'e
- 4|l E-Mail: Robert@reevesamodio.com ? i
5 Attomneys for Respondent
Teck Cominco Alaska Ine. ;
8 Keith Cohon, ( ) Hand Delivers
7| Office of Regional Counsel (X) U.S. 1" Class Mail
‘U.S. Environmental Protection Agency (X) Facsimile
gl Region10 . ( )} Ovemight Majl (Federal Express)
1200 Sixth Avenue ( ) Electronic Mall (E-Mail)
ol MSORC-158

: -~ Seattle, WA 98101
1| Telephone: (206) 553-2149
Facsimile: (206) 553-0163

Aftorneys for
12)| U.S. Environmental Protection Agency

I certify under penalty of perjury under the laws of the State ol% Washington, that the

15l foregoing is true and correct.

6l DATED this 4™ day of September, 2007, at Scattle, Washington.

17 :
tri . )
18 By __w%awma W vy
. St an -

D. Loomis;

19
20 | | | ;
21 |
22"
23
24"
25
26
27
28

S5E 2215714 vl
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